
DE BANDT, VAN HECKE, LAGAE & LOESCH 

LINKLATERS 

 & ALLIANCE 

1 

1. INTRODUCTION 

A subsidiary in the form of a company organized under Belgian law is endowed with legal 

personality and hence forms a legal entity distinct from its parent.  Normally, the subsidiary 

will be incorporated in the form of a “société anonyme” or “société privée à responsabilité 

limitée”, which are the forms most appropriate to groups of companies. 

A branch, on the other hand, although perhaps constituting a separate economic entity from 

the head office of the foreign company, which sets up said branch, is not endowed with a 

distinct legal personality, but is part of the legal entity of that foreign company and merely an 

extension of it. 

This basic distinction explains differences in the law as applied to branches and subsidiaries, 

which differences shall be discussed under the following headings: Formation, Legal Aspects 

and Tax Aspects. 

2. FORMATION 

Below are set out the principal legal formalities and the estimated costs involved in 

establishing a subsidiary or branch under Belgian law. 

2.1 FORMATION OF A SUBSIDIARY 

Generally, the incorporation of a company in Belgium is not subject to government control or 

authorization. 

Companies have to be incorporated by notarial deed.  A société anonyme must have at least 

two shareholders, who may be Belgian or foreign, natural persons or legal entities. 

A statutory minimum capital of 61.500 €is required for the capitalization of a société anonyme 

which must be fully subscribed and paid up at the time of incorporation.  When the capital 

exceeds this minimum, each share must be paid in for at least 25% at the time of 

incorporation with a minimum to be paid in of 61.500 €.  At the time of the incorporation, a 

certificate has to be presented to the enacting notary public stating that an amount equal to 

the required amounts to be paid in on the shares has been transferred to a special blocked 

bank account in Belgium, opened in the name of the company to be incorporated.  Special 

rules apply in the case of contributions in kind. 

All shareholders have to be either present or represented at the signing of the deed of 

incorporation.  Those represented should duly execute a special proxy to that effect.  Such 

proxy needs however not be legalized. 

In addition to the mentioned certificate and proxies, a budget forecast signed by the founding 

shareholders has to be presented to the enacting notary public.  This budget forecast has to 

cover the first two business years of the company, justifying the amount of the capital.  This 

budget forecast will not be filed or published.  Only in case, the company would go bankrupt 

within three years after its incorporation, a judge will evaluate any liabilities of the founding 

shareholders on the basis of this budget forecast. 
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A company has a legal personality separate from that of the shareholders as of the date the 

deed of incorporation (or, more precisely, of excerpts from this deed) was filed with the 

clerk’s office of the commercial court in the judicial district where the company’s registered 

office is located. 

When the deed of incorporation has been filed and the company has thereby acquired a 

legal personality, a first shareholders’ meeting must be held in order to appoint the directors 

and, as the case may be, the statutory auditor. 

Once the directors have been appointed, it is common practice to hold the first board of 

directors’ meeting to appoint the person(s) responsible for the company’s daily management 

(management director or general manager) and to grant specific powers (in particular 

banking powers) to various persons. 

The company once incorporated must be registered with the local Register of Commerce, 

before it can begin any commercial activity.  In addition, it has to be registered with the 

V.A.T. authorities and with a recognized Social Security institution. 

A registration tax of 0.5% is due on the amount of the subscribed capital.  Upon the initiative 

of the notary public, the deed of incorporation is filed with the Greffe of the Commercial Court 

and the most important clauses of the corporate charter together with any powers of daily 

management are published in the Annex to the Belgian State Gazette.  Assuming the 

company is incorporated with the minimum capital, these taxes and expenses, including our 

legal fees and notarial fees, stamp duties and other miscellaneous costs amount to 

approximately 6.000 euros. 

2.2 FORMATION OF A BRANCH 

As a branch does not have a distinct legal personality, a different procedure of formation 

applies.  Generally, the formation of a branch in Belgium is not subject to government control 

or authorization.  Except in certain specialized fields (banks, insurance, etc.), no capital is to 

be allocated to the branch. 

The establishment of a Belgian branch requires a resolution of the Board of the foreign 

company to establish a branch.  At the same time, the Board has to appoint a legal 

representative charged with the management of the branch.  Also, the Board has to 

determine the name, office and activities of the branch, as well as the powers of the legal 

representative.   
The minutes of this Board meeting have to be duly certified and authenticated by a corporate 

officer whose signature must in turn be notarized by a notary public.  Subsequently, the 

notary public’s signature must be authenticated (for many countries The Hague Convention 

of October 5, 1961 is applicable).  Simultaneously, an updated copy of the charter or articles 

of incorporation and by-laws of the company establishing the branch, as well as all 

resolutions and decisions amending these documents must be duly certified and 

authenticated in the same manner as for the mentioned Board minutes. 

Subsequently, the text of the Board minutes and of the charter or articles of incorporation 

and by-laws of the foreign company must be translated by a sworn translator in Dutch and/or 

French, as the case may be.  All these original documents and their translation have to be 

filed with the Greffe of the Commercial Court.  The translated version of these documents 

has to be published in the Annex to the Belgian State Gazette.  This publication can be done 
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either in extenso or in an extract.  This choice is determined by the cost, which is proportional 

to the length of the documents 

In addition to the above, a certain number of other documents and information have to be 

filed with the Greffe of the Commercial Court.  Different provisions apply to branches to be 

established by a foreign company organized under the laws of an EUROPEAN COMMUNITY 

Member State or under the laws of another country.  In particular, it has to be pointed out 

that in any case, without being exclusive, a certificate has to be filed in an official register 

confirming the existence of the foreign company, as well as a separate document setting 

forth the election, identity and powers of the persons authorized to represent the foreign 

company.  The same requirements of authentication and translation apply as mentioned 

above.  In addition, a free translation of the annual accounts and consolidated accounts of 

the foreign company of the last business year, in the form as drawn up, verified and 

published under the laws governing the foreign company, have to be filed with the Belgian 

National Bank, together with the annual Board report and auditor’s report, if required to be 

drawn up under the laws governing the foreign company.  

As in the case of a subsidiary, before starting any commercial activity, a branch must be 

registered with the local Register of Commerce, together with details of the legal 

representative in charge of the daily management of the branch.  Also, a branch has to be 

registered with the V.A.T. authorities. 

The legal fees and expenses involved in setting up a branch, including the costs of 

translation and publication of the mentioned documents, may add up to 5.500 €. 

3. LEGAL ASPECTS 

3.1 LIABILITY 

The liability of a Belgian limited liability company, such as the société anonyme, is limited to 

the assets of this company.  The parent is not responsible for the liabilities of its wholly-

owned subsidiary beyond the amount of the capital of the subsidiary subscribed by the 

parent company, except in case of a piercing of the corporate veil. 

A Belgian branch exposes all the assets of the foreign company having established this 

branch to the liabilities and debts of its branch.  The risk of such exposure may be reduced 

by having the foreign company establish a wholly-owned subsidiary, which will in fact 

establish the branch. 

3.2 USE OF LANGUAGES 

The organization of both companies and branches is subject to the existing Belgian 

regulations on the use of languages.  All official documents such as the charter, publications, 

invoices etc. should be in French and/or Dutch depending on the linguistic region in which 

the company or branch is established and has other commercial offices, if any. 

Both for companies and branches special provisions apply as to the elements to be 

mentioned in all official documents emanating form the company or the branch. 
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3.3 MANAGEMENT 

A société anonyme is managed by a Board of at least three directors, who may, but need 

not, be shareholders.  In case the société anonyme has only two shareholders, the Board 

may count two directors.  Board members are appointed by the shareholders meeting for a 

period of maximum six years and can be removed at any time, without cause, by a simple 

majority vote of the shareholders’ meeting.  In addition, in case certain employment, turnover 

and balance sheet threshold requirements are met, a statutory auditor has to be appointed 

and charged with the control of the activities and accounts of the company.  As to the 

directors, the conditions as to residence or nationality and work permits have to be analyzed 

on a case by case basis.  These conditions depend on a variety of elements (i.e. director is a 

resident of an EU Member State or is not, is self-employed or is an employee).  The Board 

can also appoint, for an indefinite period of time, a representative in charge of the daily 

management of the company (managing director or general manager), whose status is the 

same as that of the legal representative of a branch, described below. 

A Belgian branch is to be managed by the legal representative who can legally bind and 

represent the foreign company having established this branch in matters relating to the 

activities of the branch.  As mentioned above, the legal representative is appointed by the 

Board of the foreign company for an indefinite period of time.  There are no nationality or 

residence conditions imposed on the legal representative, although it should be noted that to 

the extent that this person is not a citizen of an EUROPEAN COMMUNITY Member state, he 

should normally carry a work permit (This work permit is however not required if the legal 

representative does not reside in Belgium and does not receive any remuneration for the 

performance of his functions in Belgium).  

3.4 ANNUAL FORMALITIES AND PUBLICATION OF ANNUAL ACCOUNTS 

For Belgian companies, at least one shareholders’ meeting must be held each year at the 

time and place set forth in the charter.  At this annual meeting, among other things, the 

annual Board report, the auditor’s report, if any, and the annual accounts have to be 

approved within six months of the closing of the business year.  The société anonyme has to 

keep accounting records in conformity with the Belgian accounting rules.  In addition, each 

year it has to file with the Belgian National Bank for publication its annual accounts, drawn up 

in conformity with the Belgian accounting laws.  This filing has to occur within one month 

after the annual shareholders’ meeting.  Extraordinary shareholders’ meetings can be held at 

any time adopting certain resolutions by simple or special majority, depending on the nature 

of the resolution. 

Subject to certain exceptions, the Belgian branch has to keep, in Belgium, separate 

accounting records covering all operation carried out by it or through its intervention.  These 

records have to be drawn up in conformity with the Belgian accounting rules.  However, a 

branch does not have to file annual accounts relating to its activities.  On the other hand, the 

annual accounts and the consolidated accounts of the foreign company having established 

the branch have to be translated into Dutch and/or French, as the case may be, and have to 

be filed with the Belgian National Bank for publication in Belgium.  Such filing has to occur 

within one month after the annual meeting of the foreign company and at the latest seven 

months after the end of the business year.  These accounts have to be drawn up in 

accordance with the laws of the country where the head office is established. 
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As opposed to a société anonyme, a branch is not required to hold an annual meeting, and 

may thus save the costs relating thereto.  However, part of the savings will be lost by the 

high translation and publication expenses related to maintaining a branch in Belgium. 

3.5 PUBLICATIONS 

In addition to the above, during the existence of a société anonyme, certain documents have 

to be filed and published, such as, without being exclusive, documents relating to changes to 

the identity or powers of a director, managing director, general manager or statutory auditor 

or in connection with a change of the registered office or charter amendments. 

Also for branches, without being exclusive, changes to the foreign company’s charter, 

articles of incorporation or by-laws and to the identity or the powers of the legal 

representative, as well as changes to the resolution of the opening of the branch require 

compliance with the same authentication, translation and publication formalities as those 

applying to the opening of the branch.  Therefore, certain changes as to the governance may 

be less costly and time-consuming in the case of a Belgian société anonyme as compared to 

the case of a branch. 

3.6 GOVERNMENT INCENTIVES 

Usually, the choice of a branch or a subsidiary has no impact on the granting of government 

incentives.  The only exception here is the Delcredere Guarantee, which can only be granted 

to Belgian companies. 

3.7 EC-LAW 

The Treaty of Rome, creating the EU, allows any EU individual or company established in 

the EUROPEAN COMMUNITY the right to establish himself or itself and to provide services 

anywhere in the EUROPEAN COMMUNITY.  An American company, e.g., which sets up a 

branch in Belgium, will not be considered as being "established in the EC".  An American 

would, however, gain access to this right of establishment and to provide services through a 

wholly-owned subsidiary, which would, of course, by possessing its own Belgian legal 

identity, be "established within the EC". 

This could be an important factor, if any government has introduced or introduces any 

regulation whereby prior governmental consent must be obtained before exercising a given 

activity or before benefiting from an aid or incentive program.  Such a government could not 

refuse any consent or deny the benefit of an aid program to a company established in the 

EUROPEAN COMMUNITY for the sole reason that that company is not "a national".  

Discrimination on the ground of nationality is forbidden under EUROPEAN COMMUNITY 

law. 
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4. TAX ASPECTS 

4.1 BELGIAN SUBSIDIARY 

4.1.1 General 

Corporations (N.V./S.A.), limited liability companies (B.V.B.A./S.P.R.L.) and all other types of 

commercial companies resident in Belgium are subject to corporate  

income tax which is in principle levied on worldwide income (Belgium's tax treaties, however, 

substantially mitigate worldwide taxation). 

Corporate income tax is based on overall net income as determined according to Belgian 

accounting law which uses generally accepted accounting standards. 

Further adjustments to the net income in order to determine the taxable income are made for 

certain disallowed expenses and provisions, abnormal and gratuitous advantages and 

certain specific tax deductions (e.g. dividend deductions, investment deductions, etc.). 

Belgian tax law treats each corporate entity as a separate taxpayer and does not provide for 

a consolidation of the income and losses of a group of affiliated companies. 

4.1.2 Tax rate 

The ordinary corporate income tax rate is 33,99% (i.e. 33% increased by 3% crisis tax).  

Reduced tax rates for low taxable profits (below 322.500 EUR) are not available to 

companies more than 50% of the capital of which is owned by one or more foreign or Belgian 

corporate entities. 

Foreign source income earned and taxed abroad, which is not exempted by treaty, is subject 

to one-fourth of normal corporate income tax rates. 

4.1.3 Depreciation of assets 

Depreciation is taken over the estimated economic life-time and is only allowed on the 

original acquisition or manufacturing cost.  Generally, the straight-line method or the double 

declining-balance method are used.  The double declining-balance method is used until the 

amount of the annual depreciation has become equal to or less than the amount computed 

under the straight-line method. 

Intangible fixed assets, such as goodwill or clientele, can only be depreciated under the 

straight-line method over a depreciation period of at least five years (three years for research 

and development investments; no minimum depreciation period for investments in audio-

visual works). 

Ancillary costs may either be deducted as expenses in the year of acquisition or depreciated 

over a period of time, at the taxpayer's choice. 

For investments in industrial buildings, plant and equipment recognized under the Economic 

Expansion Laws, the straight-line depreciation method can be applied at twice the normal 

rates for three consecutive years. 
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4.1.4 Intercompany dividend income 

The taxation of dividend income differs depending upon whether or not the dividend income 

deduction applies. 

4.1.4.1 Dividends qualifying for the dividend income deduction 

Dividends received by Belgian companies are first included in taxable income but qualify for 

a 95% dividend income deduction, so that only 5% is taxable, on the condition that at the 

moment of the distribution of the dividend, the acquiring company holds at least 10% of the 

shares of the distributing company or participates for at least  2.500.000 EUR in the capital of 

the distributing company.  This condition does not apply to insurance companies, financial 

institutions and stockbroking firms, or to dividends received or distributed by collective 

investment funds. 

The deduction is computed on the net amount of dividends received.  Where the Belgian 

dividend withholding tax is withheld at source, the dividends received must be grossed up by 

the withholding tax.  No such gross-up is made for foreign withholding tax. 

The Belgian dividend withholding tax is in general equal to 30%.  

The Belgian withholding tax is, in general, creditable against corporate income tax and any 

excess credit is reimbursable. 

4.1.4.1.1 Disqualifications from the dividend income deduction 

The dividend income deduction is subject to a comprehensive and detailed set of anti-abuse 

regulations, the full description of which would far exceed the purpose of this memorandum. 

In general however, the dividend income deduction does not apply to the following dividends: 

(i) dividends received from a company which is not subject to Belgian or foreign 

corporate income tax or which is established in a tax haven (i.e. a country whose 

general tax system  is considerably more beneficial than the Belgian income tax 

regime); 

(ii) dividends received from a Belgian or foreign (a) "investment company", (b) a 

"financing company" or from (c) a treasury company benefiting from a beneficial tax 

treatment; 

(iii) dividends received from an off-shore company insofar as the income it obtains, 

other than dividends, originates outside the country of its tax domicile, and the 

company, in the country of its tax domicile enjoys a special tax regime which 

deviates from the general tax law; 

(iv) dividends received from a company insofar as it realizes profits through the 

intermediary of one or more foreign establishments that are subject to a tax regime 

which is considerably more advantageous than that of Belgium; 

(v) dividends received from a company which redistributes dividends which, pursuant to 

(i) to (iv) above, could not themselves be deducted to the extent of at least 90%.  

For this disqualification to apply, the dividends which are directly or indirectly 
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granted by companies referred to in (i) or (ii) are considered not to qualify for the 

dividend received deduction. 

4.1.5 Capital gains on shares 

Capital gains realized on shares are tax-exempt provided that at the time the gain is realized 

the shares concerned were eligible for the 95% dividend income deduction (see supra sub. 

4.1.4). 

Capital losses on shares are not tax deductible, except upon liquidation of the company up to 

the paid-in (fiscal) capital. 

4.1.6 Tax loss carry-forwards 

Losses incurred during preceding fiscal years can be carried forward without time limitation.  

No tax carry-back is available. 

As Belgian tax law does not apply any tax consolidation between affiliated companies, losses 

can be deducted only by the entity which incurred the losses.  However, specific proportional 

rules apply in case of mergers or split-ups of companies. 

4.1.7 Withholding tax 

4.1.7.1 General 

Patent royalties and interest paid by a resident company are, in principle and subject to many 

exemptions, subject to a 30% withholding tax.  Dividends distributed by a Belgian company 

are subject either to a 25% or to a 15% withholding tax (see supra sub. 4.1.4).  The 

withholding tax is generally creditable and reimbursable to the recipient if he is subject to 

Belgian corporate income taxation. 

4.1.7.2 Exemptions from dividend withholding tax 

The principal exemptions from dividend withholding tax are the following: 

(i) dividends paid to a Belgian corporate shareholder which has held or will hold a 25% 

shareholding during an uninterrupted period of one year; and 

(ii) dividends paid to an EUROPEAN COMMUNITY corporate shareholder which has 

held or will hold a 10% shareholding during an uninterrupted period of one year.  

This exemption only applies to dividends which are distributed by a Belgian "société 

anonyme", "société en commandite par actions" or "société privée à responsabilité 

limitée" to a foreign EUROPEAN COMMUNITY-corporate shareholder which 

qualifies under the EUROPEAN COMMUNITY Parent-Subsidiary Directive of July 

23, 1990 (90/435/EUROPEAN COMMUNITY). 

4.1.7.3 Tax Treaties 
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Tax treaties generally reduce the withholding tax rate to 15% or 10% for dividends (the treaty 

rate for intercompany dividends is reduced to 5% under the treaties with Japan, the 

Netherlands, Norway, the U.K. and the U.S.).  

Treaties generally provide for a total exemption from withholding tax on royalties.  An 

exemption from withholding tax is generally available, if certain conditions are met, for 

interest paid to a Dutch, German or Luxembourg enterprise under the relevant treaties. 

4.1.8 Repatriation of capital and profits 

Paid-up capital can be repatriated tax-free either during the life-time of the company (through 

a capital reduction or redemption of shares) or upon its dissolution. 

The distribution of any excess over paid-up capital is treated as an ordinary dividend 

distribution and is, as a rule, subject to dividend withholding tax when made during the life-

time of the company. 

Liquidation gains remain subject to the ordinary corporate income tax.  Liquidation 

distributions are exempt from dividend withholding tax. 

4.2 BELGIAN BRANCH OF FOREIGN COMPANIES 

4.2.1 General: taxable branch 

The Belgian branch of a foreign company is subject to non-resident income tax on all profits 

attributable to it. 

In principle, the Belgian branch will have to keep, in Belgium, separate accounting records 

covering all operations carried out by it or through its intervention.  Taxable income is 

determined in the same way as for resident companies.  Deductible expenses are all 

expenses which are incurred by the Belgian branch including general and administrative 

expenses, regardless of whether these expenses are incurred in Belgium or abroad. 

A branch also qualifies for the 95% dividend income deduction.  The tax loss carry-forward 

rules for resident companies also apply to losses of a branch. 

4.2.2 Cost-plus tax ruling 

Where it is not possible to determine which part of the profits realized by the foreign 

company should be attributed to its Belgian establishment (e.g. when the establishment 

performs mainly services for its head office and does not intervene in the quest for, the 

negotiation, acceptance or execution of sales contracts for its own account) an advance tax 

ruling may be obtained whereby the taxable income is determined on a cost-plus basis.  The 

percentage of cost-plus varies from 10% to 20% depending upon the activities of the branch 

(usually varying from 10% to 15% with respect to service and administrative activities). 

Taxable income so determined may, however, not be lower than a lump-sum minimum 

specified by royal decree. Tax rate 
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The ordinary non-resident income tax rate is the same as the resident corporate tax rate: 

33,99%. 

4.2.3 Repatriation of profits and invested capital 

No further withholding tax or other tax is due on the repatriation of the original investment or 

of the profits of the branch either during its operations or upon its winding up. 

4.2.4 Tax-free office 

If an office is set up by a company resident of a country with which Belgium has concluded 

an income tax treaty1, it will be exempt from Belgian tax if the office does not constitute a 

"permanent establishment" as defined by the applicable tax treaty. 

Belgium's tax treaties generally follow the definition of the notion of permanent establishment 

of Art. 5 of the OECD Model Double Taxation Treaty.  In order to qualify for tax exemption, 

the activities of the Belgian office should be restricted to the ones permitted under such 

definition, which include: 

- The storage, display or delivery of goods belonging to the head company; 

- The storage of goods belonging to the head company for purposes of processing by 

another enterprise; 

- The purchase of goods or collection of information for the head company; 

- Advertising, the supply of information, scientific research or similar activities which 

have a preparatory or auxiliary character, for the head company. 

The activities of the office should be exercised exclusively in favor of the head office.  The 

expenses of the office should be borne by the head office and may not be charged to other 

affiliated companies. 

The activities of the Belgian office should also be different from the main activities of the 

head office. 

The Tax Administration is willing to grant an advance ruling confirming the tax exempt status 

of such office, on a case by case basis. 

                                                      
1  Belgium has concluded tax treaties with the following countries : Algeria (not yet in force), Argentina, 

Australia, Austria, Bangladesh, Belarus (not yet in force), Brazil, Bulgaria (not yet in force), Canada, 

China (People's Rep.), Czechoslovakia, Denmark, Finland, France, Gabon (not yet in force), Germany, 

GrEuropean Communitye, Hungary, India, Indonesia, Ireland, Israel, Italy, Ivory Coast, Japan, Korea 

(Rep. of), Kuwait (not yet in force), Luxembourg, Malaysia, Malta, Mexico, Morocco, Netherlands, 

New Zealand, Nigeria, Norway, Pakistan, Philippines, Poland, Portugal, Romania, Senegal, Singapore, 

South Africa, Spain, Sri Lanka, Sweden, Switzerland, Thailand, Tunisia, Turkey, United Kingdom, 

United States, most states of the former U.S.S.R., former states of Yugoslavia, Venezuela (not yet in 

force). 
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5. CONCLUSIONS 

Differences in the establishment of a branch or a subsidiary can be summarized as follows: 

1. Formation costs and publication requirements are broadly similar, although less 

onerous perhaps for a subsidiary. 

2. A foreign company remains liable for the debts of its branch, whereas a parent 

company is in principle not liable for its subsidiary's debts. 

3. The tax burden is roughly similar, although less onerous perhaps for the branch. 

4. A subsidiary will acquire "Belgian" nationality, whereas a branch can never do so. 
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